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Too Late and Too Early: The Inconsistent Tolling Rules for Statutes of

Limitation Provided by Class Actions
by N. Robert Stoll, Esq. and Scott Shorr, Esq.

I. Introduction

Is it possible both to be too late to file a complaint and too early? In a word, yes. While it sounds impossible, this is the unusual result
produced by some recent cases that consider class action tolling rules. In these cases, the courts consider the question of whether a
potential class member is barred by the statute of limitations when he files an individual complaint after the proposed class action has
been filed and after the running of the statute of limitations on the individual claims, but before the class is certified. The individual may
have been given false hope that the claims were tolled by the rule in American Pipel that the filing of the proposed class action tolls the
statute of limitations for all potential class members as of the filing date of the proposed class complaint. However, the courts, largely at
the district court level, hold that the benefits of American Pipe and later Supreme Court case law do not apply if the individual files the
complaint before the class is certified or denied. Thus, the individual could be too late to file the complaint if he files after the statute
has run on his individual claims. He is also too early because he could have still timely filed an individual case if he had waited for the
class certification decision.

The courts in these cases have grappled with the conflicting purposes of the class action tolling rules and the statutes of limitation. On
the one hand, the class action tolling rules are designed to promote efficiency and limit the number of cases against class action
defendants by having most claims resolved in one case. On the other hand, statutes of limitation are also designed to give notice to
defendants, prevent the loss of evidence through delay, and punish those who wait to assert their claims. To date, the courts have
consistently favored the efficiency rationale of class action rules over what some may consider the countervailing purposes served by
statutes of limitation. This article suggests that a putative class complaint should toll all statutes of limitation for all individuals in the
putative class for all purposes.

This article also discusses the conflicting nature of these rules and serves as a reminder to individual counsel who are considering opting
out to examine closely the statute of limitations and class action issues and not blindly expect that the statute will always be tolled by
the pendency of a class action.

II. American Pipe and Crown Cork

Class action practitioners are certainly familiar with the United States Supreme Court's rulings in American Pipe 2 and Crown Cork, 3 but
a brief reminder sets the stage. In American Pipe, the State of Utah filed an antitrust class action lawsuit against various sellers of
concrete and steel pipe eleven days before the antitrust statute of limitations expired. Utah's lawsuit was filed as a proposed class action
on behalf of itself and other state and local governments that were end users of the concrete and steel pipe at issue. Within a year of the
litigation, the defendants moved for an order that the case could not be maintained as a class action; the motion was granted based on
failure to demonstrate numerosity. Eight days after the denial of class certification, various individual local governments moved to
intervene in the Utah case. The trial court denied the motions to intervene, ruling that the statute of limitations had run on the antitrust
claims. The United States Supreme Court eventually overruled:

We hold that in this posture, at least where class action status has been denied solely because of failure to demonstrate that
"the class is so numerous that joinder of all members is impracticable,” the commencement of the original class suit tolls the
running of the statute for all purported members of the class who make timely motions to intervene after the court has found the
suit inappropriate for class action status.4

The Supreme Court explained that such a holding promoted "efficiency and economy of litigation, which is a principal purpose of the
procedure."5 If a contrary rule existed, potential class members would be induced to file protective motions to intervene. The Court also
believed that the tolling rule was consistent with the purposes of statutes of limitation, which are " 'designed to promote justice by
preventing surprises through the revival of claims that have been allowed to slumber until evidence has been lost, memories have faded,
and witnesses have disappeared.’' " 6 In addition, the Court concluded that the rule was consistent with the purpose of statutory
limitation periods that serve fairness by putting defendants on notice of claims and bar plaintiffs who have " 'slept on ... [their] rights'. "7

In Crown Cork, the United States Supreme Court extended the tolling rule to apply not just to plaintiffs who moved to intervene after the
denial of class certification, but to those who filed separate individual lawsuits after the proposed class action had been denied class
certification. 8 "Once the statute of limitation period has been tolled, it remains tolled for all members of the putative class until class
certification is denied." 9

Both American Pipe and Crown Cork involved denials of class certification. Neither expressly held that the statute of limitations would
be tolled to benefit those who opt out after the approval of the class certification. In Eisen v. Carlisle & Jacquelin,10 the Supreme Court
stated in a footnote that putative plaintiff class members who opt out to file individual actions following certification also enjoy the tolling
privileges of American Pipe.

III. In Re WorldCom Securities Litigation

The American Pipe and Crown Cork cases left open a number of issues with respect to class actions and the tolling rules for statutes of
limitation. The primary issue that has arisen is whether the tolling rule applies to individuals that file a separate suit prior to the class
certification decision. This came up most prominently in the recent WorldCom securities litigation.

In In re WorldCom, Inc. Sec. Litig.,11 the Alaska Department of Revenue and State Pension Board purchased bonds directly from
WorldCom in a number of bond offerings and later filed individual 1933 Securities Act claims against the underwriters of the bond
offerings for misrepresentations made in connection with those offerings. Judge Cote of the Southern District of New York concluded that
the Alaska plaintiffs had filed their Section 11 and 12 claims under the 1933 Act a few months after the short one-year limitation period
ran. The Alaska plaintiffs argued that they were nevertheless timely because their claims had been asserted in an earlier proposed class
action that tolled all 1933 Act claims as of the filing of the proposed class complaint. Judge Cote disagreed and held that American Pipe
and Crown Cork apply only to individuals who wait to file their lawsuits after the class certification decision:
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[T]he plaintiffs who choose to file an independent action without waiting to consider the determination of class certification are
not entitled to enjoy the benefits of the tolling rule. Applying the tolling doctrine to separate actions filed prior to class
certification would create the very inefficiency that American Pipe sought to prevent.12

Judge Cote held that the benefits of class tolling should only be enjoyed by those who wait until the class certification decision. Although
no federal circuit court of appeals had decided the issue, Judge Cote followed several district courts that had reached the same
conclusion.13

Since WorldCom, at least one circuit court of appeal and several district courts have also concluded that the American Pipe tolling
doctrine does not apply if an individual files suit before the class certification decision.14

IV. The In Re WorldCom Opinion Creates a Strange Gap and Potential Pitfall

Counsel who represent potential opt-out plaintiffs now must be particularly vigilant by the strange gap that is created in which plaintiffs
may be both too late and too early. If there is any statute of limitations issue presented by the potential opt-out plaintiff's individual
claims, the plaintiff is best served to wait for the class certification decision before deciding to file a separate complaint. If not, the
plaintiff's claims may be time-barred and not protected by the tolling rules of American Pipe and Crown Cork. In WorldCom, a number of
plaintiffs in similar positions decided to dismiss their case without prejudice to try to avoid the limitation bar. Indeed, Judge Cote,
perhaps intending to force the large number of individual cases back in the class, decided to allow plaintiffs to dismiss without prejudice
even where plaintiffs did not have an absolute right of dismissal.

V. In re WorldCom Runs Contrary to Certain Policies Promoted by Class Action Tolling and Limitation Periods

In re WorldCom is consistent with one of the purposes of American Pipe and Crown Cork to the extent that it promotes efficiency by
encouraging a classwide resolution while limiting litigation of individual cases. However, it is inconsistent with many of the purposes of
class action tolling of individual statutes of limitation.

As noted in American Pipe, one purpose of a limitation period is to prevent surprises by preserving evidence that is lost or stale,
preserving witnesses, and preventing the loss of memory through time.15 The class action tolling rule effectively preserves this goal by
alerting the defendant of the class claims and likely evidence. The rule announced in WorldCom is contrary to that purpose.

From the defendant's perspective, the defendant is on notice of the claims and potential evidence when it is named in a proposed class
complaint. To that extent, it does not matter if the defendant is named in one case or several hundred. The individual evidence in any
particular class plaintiff's case may be slightly different. Under WorldCom, however, the potential opt-out plaintiff is encouraged to delay
the filing of his complaint until after the class certification decision, even if that is several years after the limitation period expired. The
plaintiff who files after the limitation period has expired, but before class certification, is barred. However, the plaintiff that waits past
the limitation period and after the class certification decision is not barred. The second plaintiff is less likely to preserve evidence and
memory because of the longer passage of time, but is allowed to get the benefit of the tolling period. This obviously runs contrary to the
general purpose of tolling of statutes of limitation.

The WorldCom decision also runs counter to another policy promoted by limitation periods and mentioned in American Pipe. American
Pipe noted that limitation periods promote fairness by barring a plaintiff who has "slept on his rights[.]' " 16 WorldCom, however,
encourages the plaintiff to sleep longer. The individual plaintiff who sleeps on his rights past the limitation period, but files before class
certification, is barred. The plaintiff who sleeps even longer and files later, and after class certification, is not barred.

WorldCom ultimately favors trying to limit individual litigation and force more potential opt-out plaintiffs to wait longer to consider
whether to join the litigation. This may promote classwide goals of efficiency. It is not, however, consistent with most of the purposes of
class tolling of limitation periods.

WorldCom is also inconsistent with some of the other class action case law on related issues not mentioned in the opinion. For instance,
Newberg correctly notes that "[i]t is well established that 'pendency of an individual action does not excuse a class member from filing a
valid request for exclusion.' " 17 If the filing of an individual action does not function as an opt out from the class action then the class
member would presumably still be protected by the class action tolling procedures even after it filed its individual lawsuit. In re
WorldCom, however, holds that the individual is not protected by the traditional protections of the class as soon as it chooses to file an
individual lawsuit. Perhaps these cases should be re-examined, but their underlying theory-that all potential class members continue to
be part of the potential class until the class certification decision, even if they file an individual case-is called into question by In re
WorldCom.

VI. Paradox With State Law Claims

Attorneys who represent institutions or individuals who are considering whether to participate in a class action must consider another
complicating wrinkle. Let us assume that the attorney discovers that a class action has been filed that factually duplicates the claims of
her client. The attorney learns, however, that the class action asserts only federal law claims while she is aware that there are state law
claims that are far more favorable to her client. The attorney may want to wait for the class certification decision, particularly if the class
is certified through a settlement class, to evaluate her client's potential benefit through participation in the class. However, there may be
substantial risks in such an approach if the federal class action does not toll the limitation period for her state law claims. Even though
the majority rule appears to be that a class action in federal court tolls the statute of limitation for state law claims based on identical
facts that are asserted in state court,18 an attorney with strong state law claims may not want to rely on any presumed tolling provided
by the federal class action and may want to assert the state law claims "too early” because she may never have an opportunity to file the
state laws claims "too late" and after class certification.

VII. Conclusion

Although the ruling in the WorldCom litigation regarding lack of tolling statutes of litigation may seem unusual, many courts have
similarly ruled. While those rulings might result in more "efficiency” in preventing individual actions by forcing more plaintiffs to remain
within classes, or lose their rights, those rulings are not consistent with the policies previously enunciated by the Supreme Court and
appellate courts in tolling statutes of limitation. Once a class action has been filed, a defendant should be on notice that he has potential
exposure to all members of the putative class and should preserve evidence relevant thereto. A defendant cannot say that a new claim
has arisen simply because some individual putative class members file individual cases later (after the statute of limitations would
usually run), but before class certification is determined.

In the end, these issues still remain ripe for consideration by many circuit courts of appeal and there will likely be more law to come on
these tolling issues.
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